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1.0 INTRODUCTION 

1.1 Opening Remarks 

This Statement of Evidence relates to a proposed redevelopment of a large site located at the western end of 
the Jackson Court Activity Centre, in Mitchell Street Doncaster.  Currently occupied by a number of buildings 
and uses, the subject land is now planned for redevelopment by Buffrey Nominees Pty Ltd [“the Proponent”], 
the owner of the subject land, requester of the amendment and permit applicant. 
 
The development, which will be explained in more detail in succeeding sections of this report, cannot 
proceed without an amendment to the Manningham Planning Scheme.  Amendment C95 [“the amendment”] 
has been prepared and exhibited in recent months and, with a number of submissions received (supporting 
and objecting), the amendment is now before an Independent Panel for review and recommendations to the 
planning authority (the City of Manningham) [“the Council”] before being further considered.   
 
 
1.2 This Statement of Evidence 

This Statement of Evidence addresses planning matters related to Amendment C95 to the Manningham 
Planning Scheme.  It is one of a number of specialist reports about the amendment which have been 
prepared for the Independent Panel’s consideration, on behalf of the Proponent. 
 
In summary, the amendment proposes that: 

� the subject land be rezoned from Residential 1 (R1Z) to a Mixed Use (MUZ); 

� the Schedule 8 to the Design and Development Overlay (DDO8) affecting the site be removed; and 

� A new Schedule 13 to the Design and Development Overlay (DDO13) be applied to the land. 

 
My evidence also addresses planning matters that arise, more specifically, from the proposed development 
which is the subject of the amendment and a draft planning permit prepared pursuant to Section 96A of the 
Planning and Environment Act 1987. 
 
 
1.3 Summary 

Development of the type and scale proposed to be facilitated by Amendment C95 to the Manningham 
Planning Scheme typically has a long and complex gestation.  Having had no involvement with the project 
until invited by the Proponent (via its solicitors) to review and form opinions about it in early April 2014, it came 
as no surprise to find copious amounts of written and other material documenting the project’s inception, its 
strategic candidacy for development, its rocky road towards exhibition and, now, independent consideration 
of its merits. 
 
The process has drawn out various planning issues across a spectrum of interests.  The Council supports 
rezoning the land – although there is a dispute in relation to whether it’s a MUZ or Commercial 1 Zone.  There 
is agreement between the Proponent and Council that the existing DDO8 provisions should be deleted with 
the new DD013 provisions applied – aspects of the DDO13 are disputed. The Council also supports the 
grant of a permit for the proposed development, generally as designed, subject to increased lower level 
setbacks from the rear boundary which are contested by the Proponent.   
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While I am obviously cognisant of the range of issues raised during the amendment process and do not wish 
to be accused of oversimplifying the debate, it is my view that Amendment C95 is principally a debate about 
what is the appropriate zone, what is an appropriate built form control, the development’s intensity, building 
height and composition and, thereafter, the matters which fall out of consideration of these aspects of the 
proposal.   
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2.0 BACKGROUND 

2.1 Authorisation, Preparation and Exhibition 

Amendment C95 was prepared and exhibited in November and December 2013 after receiving Ministerial 
Authorisation (A02658). 
 
 
2.2 The Affected Land 

The amendment affects a 3,600 square metre parcel of land (approx.) that is generally known and referred to 
as 3-11 Mitchell Street, Doncaster. 
 
Positioned approximately 16 kilometres east of Melbourne’s CBD and approximately 1.5 kilometres east of 
the Doncaster (Principal) Activity Centre, the land is comprised of a two (2) Certificates of Title.  A drainage 
and sewerage easement affects part of the rear (western) boundary of the land.  As a whole parcel, the land 
has: 

� frontage to Mitchell Street (east) of approximately 93 metres; 

� sideage to No.888 Doncaster Road (north) of approximately 155 metres; 

� a stepped boundary interface of approximately 101 metres with dwellings fronting Elizabeth Street 
(west); and 

� a southern interface of approximately 40 metres to a single dwelling at No.13 Mitchell Street. 

 

 

Figure 1: Location of the subject land 
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Presently, the land is occupied by a two storey office building (No.3 Mitchell Street), single storey restaurant 
and function centre with at grade car parking which is partially constructed to the rear boundary (No.5-9 
Mitchell Street) and single storey dwelling (No.11 Mitchell Street). 
 

 
 

 
 

 

Figure 2: Photographs of existing development on the subject land 

 
The existing office building is now vacant.  The restaurant and function centre operates pursuant to a series 
of existing planning permits that, among other things, control the uses’ hours of operation and maximum 
patron numbers depending on the time of day/night. 
 
The land’s topography forms a hill towards the centre of the site’s Mitchell Street frontage, sloping down to 
the north and south, as well as to the west.  It is accessed by a number of existing crossovers in the Mitchell 
Street frontage and features indented car parking area in front of the function centre’s entrance.  There are 
two large street trees within the Mitchell Street frontage, as well as smaller more recent specimen.  
Landscaping on the subject land comprises tall palm trees amongst the restaurant building, otherwise, 
planting along the perimeter of the site.  None of the vegetation has been identified as being significant or 
worthy of retention. 
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Figure 3: Aerial photograph of the subject land and surrounds 

 
In its present condition, the subject land is underutilised and ripe for redevelopment. 
 
 
2.3 Surrounding Land 

Land use and development surrounding the site is varied.  Specifically: 
 

� To the northnorthnorthnorth, No.888 Doncaster Road, a two storey office building constructed to the subject land’s 
northern boundary, set back approximately 3 metres from Mitchell Street and primarily orientated to its 
Doncaster Road frontage.  Either side of No.888 are single level shops and car parking on the opposite 
side of Mitchell Street and single level units at No.886 Doncaster Road, to the west. 

  

Figure 4: No.888 Doncaster Road interface with Mitchell Street and shops opposite 

� To the easteasteasteast is the Jackson Court Neighbourhood Activity Centre (NAC), dominated by its central public 
parking areas, tall trees amongst the car parking, ringed by shops constructed to frontages, one to 
three storeys in scale and occupied by a broad range of retail commercial uses, most aimed at meeting 
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local convenience needs.  Dan Murphy’s, fronting Doncaster Road is the largest operator within the 
centre.  Doncaster Reserve is located on the eastern edge of the activity centre. 

 

Figure 5: The activity centre opposite the subject land 

� To the southsouthsouthsouth and westwestwestwest is the residential hinterland abutting the activity centre.  Dwellings in this precinct 
reflect a mix of single dwellings on conventional suburban residential blocks, more recent dual 
occupancies (Nos.4, 6, 12 and 14 Elizabeth Street) and even more recent apartment development 
(No.36 Mitchell Street) to the south.  Existing development ranges in scale between one to two storeys, 
with some of the taller dwelling presenting as essentially three storeys in scale, depending on slope of 
the land.  Landscaping is not a particularly strong, defining characteristic in the immediate vicinity of the 
site, particularly in the case of the small backyards of the dual occupancy developments to the 
immediate west. 

  

Figure 6: Rear of No.2/6 Elizabeth Street and 2/4 Elizabeth Street 

  

Figure 7: Rear of No.2/12 Elizabeth Street 
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Figure 8: Rear of No.8 and No.14A Elizabeth Street 

 

Figure 9: Northern boundary of the rear yard of No.13 Mitchell Street 

 
 
2.4  Area Observations 

The following is a list of other observations I have made about the area having visited the site on a number of 
separate occasions in preparation for writing this report: 
 
In the closer environment… 

� Doncaster Road is a dual carriageway road which carries substantial volumes of traffic, particularly in 
peak times.  I understand that it is a designated Smart Bus Route.  More recent development on the 
north side of Doncaster Road takes the form of 3 to 4 storey apartment developments reflecting a shift 
to more intensive development in proximity to Activity Centres and along main roads. 

� There is a break in the median at Mitchell Street, to allow eastbound right-hand turns into Mitchell 
Street and prevent vehicles turning right out of Mitchell Street. 

� Mitchell Street is local road connecting to Doncaster road to the north and Ross Street to the south, 
accommodating two way traffic and has a combination of parking restrictions including No Standing, 
time restricted and unrestricted.  Unlike most of the residential streets in the vicinity of the site, there 
isn’t a consistent street tree planting theme in Mitchell Street, particularly towards the Doncaster road 
end. 

� Housing in Mitchell Street and Elizabeth Street is typical of residential areas adjacent to lower order 
activity centres in Manningham.  It has been developed over a number of eras, generally post war, 
brick, with pitched roofs, serviced by driveways and garages accessed from the street.  There are 
many examples of quite large double storey dwellings, more modest single storey dwellings, as well as 
multi-unit residential developments, generally in the form of one and two storey townhouses and a 
more recent apartment building. 
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Figure 10: Residential development in the vicinity of the subject land 

� The houses in the neighbourhood have their own gardens, including planting of various tree species 
and forms.  Farther afield, street tree plantings and larger canopy tree plantings make a greater 
contribution to neighbourhood character, compared to the immediate vicinity of the site.  

� The public open space to the east (Doncaster Reserve) abuts the eastern edge of the activity centre 
and is accessible via the eastern end of Jackson Court.  The reserve includes a large sports field, as 
well as indoor sports facility at the Leeds Street frontage.  It is a pleasant space and a focus for a 
number of community activities – formal and informal. 

 
Further away… 

� The Doncaster Hill (Principal) Activity Centre (located approximately 1.5 kilometres to the west of the 
site) is trading to meet the needs of its local community and includes a good range of community 
facilities and business services as well as numerous retail and leisure destinations.  Historically, it has 
been a low rise centre but in the future will intensify as the urban consolidation policies of the State 
Government and the City of Manningham continue to be implemented. 

� Tunstall Square, a NAC like Jackson Square, is located approximately 2 kilometres to the east, with a 
smaller local centre (Devon Plaza) located between. 

� A range of educational facilities are located within 2 kilometres of the subject land, including child care, 
primary and secondary schools. 

� In addition to Doncaster Reserve and Sports Centre, the area is very well serviced with a variety of 
open spaces including Bullen Street Park, Koonung Creek Park and Ruffey Lake Park. 

� A number of bus routes pass the site along Doncaster Road, including two SMART bus routes 
(Nos.902 and 907) and the Night Rider.  As there is still no fixed rail servicing the Doncaster corridor, 
the nearest fixed rail servicing the site is in Laburnum and Blackburn Railway Stations.  Laburnum (and 
Box Hill Station) is accessible by bus via Wether/Middleborough Roads. 
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� Doncaster Road provides a direct connection with the Eastern Freeway to the south/southwest and 
the connection to Eastlink, providing good connections to other of Melbourne’s major roads, including 
VicRoads principal bicycle network. 

 
 
2.5 Current Planning & Development Framework 

The current planning and development framework affecting the site is summarised as follows: 
 
2.5.1  Controls 

 
The subject land is zoned Residential 1.  While this zone allows residential use of the land, it constrains or 
prohibits non-residential land uses.  Despite this, the land is almost exclusively used for non-residential 
purposes – the exception being No.11 Mitchell Street which is used as a single dwelling. 
 
It is affected by Schedule 8 to the Design and Development Overlay (DDO8), which applies to residentially 
zoned land around Manningham’s Activity Centres and Main Roads.  Its objectives recognise the potential for 
residential areas in these locations to accommodate increased density of development and include a suite of 
mandatory and discretionary building height requirements (as well as mandatory minimum land size), 
preferred street setback requirements, and requirements for new development relating to form, car parking 
and access, landscaping and fencing. 
 
2.5.2 Particular Provisions 

 
Depending on the nature of a proposal to use and develop the subject land, proposals for the land will or 
may be subject to various particular provisions at Clause 52 of the Manningham Planning Scheme, including: 

� Easements Restrictions and Reserves 

� Advertising Signs 

� Car Parking 

� Loading and Unloading of Vehicles 

� Licensed Premises 

� Bicycle Facilities 

� Urban Context Report 

� Integrated Public Transport 

 
The majority of these clauses have relevance to the development which the Proponent plans for the site and, 
accordingly, will be discussed in more detail in Section 4 of this report. 
 
2.5.3 Existing Planning Policy 

 
In so far as the Proponent’s proposal for the land is concerned, there is a raft of applicable planning policies 
including (but not limited to): 

 

� State planning policies at Clauses 10-19 of the Manningham Planning Scheme, including those related 
to settlement housing, activity centres, urban design, environmental sustainability and traffic and car 
parking.  

� Local planning policy articulated within the Municipal Strategic Statement at Clause 21, including that 
related to population change, activity centres, housing, urban design and character and integrated 
transport systems. 
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� Local planning policy at Clause 22 of the Scheme relating to urban design, neighbourhood character, 
eating and entertainment premises, safety, disabled access, etc. 

 
These policies are variously discussed in more detail in Sections 3 and 4 of this report and inevitably take 
account of and make reference to : 

� Melbourne 2030 (2002), the Melbourne 2030: A planning update Melbourne @ 5 Million (2008) – each 
emphasising the imperatives for urban consolidation and the principles underpinning consolidation that 
can protect Melbourne’s livability and ensure its future sustainability.  A key tenet of Melbourne 2030 is 
the planned intensification and land use diversification of activity centres across Melbourne.  

� The State Government’s Guidelines for Higher Density Residential Development 2004 and the Safer 
Design Guidelines for Victoria 2005. 

� The Manningham Activity Centre Strategy (2005).  Succinctly, this plan outlines Council’s general 
preferred direction for and desired outcomes of future development within the municipality’s activity 
centres.   

 
In addition, I note that the State Government has prepared a revised Metropolitan Strategy (to replace 
Melbourne 2030) entitled Plan Melbourne.  The strategy is currently the subject of ongoing consultation and 
review.  Melbourne 2030 remains the relevant metropolitan strategy, which must be considered in making 
determinations regarding the strategic basis for amendments and the acceptability of specific planning 
applications. 
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3.0 THE AMENDMENT 

Whilst the majority of the subject land has been used for a number of non-residential uses for a significant 
period of recent history, the existing Residential 1 zone control does not permit the proposed supermarket 
use.  Therefore, the rezoning of the land to one which permits the supermarket use is required and it has 
been seen as desirable to combine the rezoning with a planning permit application for the subject land’s 
redevelopment.   
 
In the context of the proposed rezoning and having regard to the development outcome proposed in the 
permit application, the Council has seen fit to further require the deletion of the existing Schedule 8 to the 
Design and Development Overlay (DDO8) and the imposition of a new Schedule 13 to the Design and 
Development Overlay (DDO13). 
 
My views on the amendment are set in the following sections of this statement. 
 
3.1 Strategic Assessment Guidelines 

Ministerial Authorisation for an amendment is predicated on the amendment broadly meeting the Department 
of Transport Planning and Local Infrastructure’s (DTPLI) Strategic Assessment Guidelines. 
 
Both the Proponent and the Council have completed assessments of Amendment C95 in so far as the 
Strategic Assessment Guidelines are concerned.  There is common ground between the Council and the 
Proponent, as I understand it, that the amendment, in general terms: 

� is consistent with the objectives of planning in Victoria set out in the Planning and Environment Act 
1987; 

� has taken account of social, economic and environmental effects; 

� is consistent with and advances State planning policies expressed at Clause 10-19 of the Manningham 
Planning Scheme; and 

� is consistent with and advances local planning policies expressed at Clause 21 and 22 of the 
Manningham Planning Scheme. 

 
The DTPLI, in authorising preparation and exhibition of the amendment also agrees that Amendment C95 
meets the relevant assessment guidelines. 
 
Differences of opinion arise between the Proponent and the Council, in relation to the proposed zoning and 
as well as the precise wording of the proposed DDO13.  Those opposed to the proposal have raised 
concerns regarding the change in zoning, as well as the scale/intensity of development envisaged by 
proposed DDO13. 
 
Synthesising matters even further, it is clear upon review of the amendment material that the differences of 
opinion arise in relation to what zone will achieve land use and development objectives for the site, Jackson 
Court Activity Centre and the area.  In particular, those changes which can be said to contemplate a future 
use and development framework for the site that encourages more intensive development beyond what 
might be possible under the existing planning scheme provisions. 
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3.2 The Change of Zone 

The Proponent’s original amendment request proposed that the land be rezoned to a Business 1 Zone.  In 
July 2013, the Minister for Planning introduced reforms to the existing commercial zones.  The effect being, 
the Business 1 Zone was consolidated into a new Commercial 1 Zone.  I understand that at this point in time, 
the Council changed its position on the future zoning of the subject land.  It decided that a Mixed Use Zone 
would be more appropriate.  The basis for the Council’s position is, as I understand matters, that the site’s 
‘edge’ location and a desire to ensure that any development of the site include a significant residential, 
component necessitates the MUZ, not the C1Z. 
 
In my view, the majority of subject land is located within the Jackson Court NAC – not adjacent to or in 
proximity to.  I note that the Activity Centre does not have a clearly defined boundary in the planning scheme.  
Whilst the land is presently zoned Residential 1, it has a history of being used for commercial purposes and 
its entire frontage is located opposite land within the C1Z.  I do not regard the land’s residential zoning as 
excluding it from proper identification as being within the Activity Centre.  From my observations of the site 
and the centre, the majority of the subject land clearly feels like an integral part of the existing Activity Centre 
and operates as such.  I do not regard the change in zoning as an expansion of the activity centre, rather, an 
expansion of the potential future land uses permissible on the subject land, within the existing activity centre – 
the exception being No.11 Mitchell Street. 
 
The rezoning of the subject land to a Mixed Use Zone, as proposed by the Council, will encourage and 
facilitate some non-residential land use activity – including some commercial uses that would otherwise be 
prohibited in the Residential 1 Zone.  It will also encourage new residential development, being a land use 
zone within the available residential suite of zones.  The Department of Planning and Community 
Development’s Manual for Preparing or Amending New Format Planning Schemes explains that the Mixed 
Use Zone can be used to recognise existing mixed use areas or to identify areas which, for strategic reasons, 
are considered appropriate for a wider range of uses.  It is for strategic reasons that the Mixed Use Zone is 
often used in and at the fringe of activity centres.  Its application has proven to be an effective tool to enable 
diversification of land uses within activity centres and build on policies which encourage working and living 
within the same neighbourhood and the benefits that flow therein.  Further, I accept that, from a control and 
policy perspective, the MUZ favours residential development and at the same time allows for the 
consideration of non-residential uses subject to these being demonstrated as consistent with the State and 
Local Planning Frameworks.   
 
In this case, I consider the MUZ to have some merit, given the above considerations.  However, in my view, 
the C1Z is the appropriate zone for the subject land, for the following reasons: 
 

� The subject land is currently located within the Neighbourhood Activity Centre and the residential 
zoning (existing and proposed) is anomalous with the C1Z applied to the remainder of the activity 
centre, including land to the north and east. 

� The purpose of the C1Z better reflects the strategic objectives for the future use and development of 
Neighbourhood Activity Centres in Manningham, in particular, creating “vibrant mixed use commercial 
centres for retail, office, business, entertainment and community uses” and providing for “residential 
uses at densities complementary to the role and scale of the commercial centre”.  In contrast, the MUZ 
is included in the residential suite of zones, places a greater emphasis on residential land uses on the 
site. 

� The structure of the C1Z enables a more extensive range of ‘as of right’ land uses, which will provide 
future flexibility and the ability for land uses within the whole of the Activity Centre to change/adapt to 
the community’s needs over time. 

� The C1Z provides the appropriate and logical land use zoning for the only site in the Activity Centre of a 
size, location and position to accommodate a supermarket, which all stakeholders agree has the 
potential to significantly improve the vitality and viability of the activity centre’s convenience role and 
function. 
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� Clause 21.09-4 (Activity Centres and Commercial Area) seeks to implement objectives and policy for 
Neighbourhood Activity Centres by applying the B1Z (now C1Z) to the Neighbourhood Activity Centres 
in the municipality1.  The MUZ is not identified by policy as a land use zone to be used for land within 
Neighbourhood Activity Centres and is preferred for “other commercial centres”2. 

� The C1Z provisions would not substantially affect the rights of third parties to participate in the planning 
approvals process, given the abuttal of residential zoned land to the west and south. 

� The decision guidelines of the C1Z provide a clear basis for the consideration of a proposed use and/or 
development’s potential impacts on among other things, the amenity of residential neighbours. 

 
In my view, the C1Z is the appropriate zone to facilitate the proper and orderly planning of the activity centre, 
the achievement of planning policy objectives for the centre, as well as the Proponent’s vision for the site.  In 
the event that the Proponent’s development, for one or other reasons did not proceed, it would also provide 
an appropriate and logical land use control base for the consideration of any alternative development 
applications – if this were to eventuate. 
 
 
3.3 The changes to the Design and Development Overlay 

As a consequence of rezoning the land, the amendment proposes to remove the existing DDO8 provisions, 
as the DDO8 provisions apply to land within a residential zone adjacent to Activity Centres and along main 
roads.  In exhibiting the amendment, the Council proposed to replace the deleted DDO8 provisions with a 
new DDO13.  The proposed DDO13 did not form part of the Proponent’s amendment request and, I 
understand, was triggered by DTPLI’s authorisation letter raising issues with amending the MUZ schedule to 
control building height/built form outcomes. 
 
The new DDO13 provisions are intended to complement the change in zoning and provide clear built form 
guidance for new development on the subject land.  A series of design objectives are proposed, 
complemented by a mandatory overall building height requirement (19 metres), as well as preferred street, 
side and rear boundary setbacks.  Additional guidance in respect of the form of new development, the 
provision for pedestrian access and the siting of basement car parking is also articulated in the schedule. 
 
I can understand the Council’s desire for a new control to replace DDO8 and concur that the Design and 
Development Overlay is the appropriate tool within the VPP to guide future built form outcomes on the 
subject land.   
 
Land within the Jackson Court NAC, other than the subject land, is affected by Schedule 1 to the Design and 
Development Overlay (DDO1).  It provides general guidance for new development, but does not include the 
specific controls on building height and setbacks proposed in DDO13.  The subject land is an integral 
component of the Activity Centre and this combined amendment and permit application will consolidate its 
role and function within the centre.  It is curious that the Council proposes a new DDO13 for the subject land 
instead of extending the existing DDO1 provisions that apply to the balance of the centre, to the subject land.   
 
In my view, the proposed DDO13 provisions are unnecessary.  The design objectives essentially repeat 
existing policy objectives, in particular, those contained within Clause 22.01.  In my view, the built form 
controls applying to the remainder of the activity centre (DDO1) should be extended over the subject land.   
 
There is no logical basis/need for a new site specific DDO control.  I do not regard the subject land’s direct 
abuttal with land in a residential zone as being incompatible with extending DDO1.  Nor does this existing 
interface condition elevate the need for a new DDO schedule containing more specific (and restrictive) built 
form guidance than exists within DDO1 and the existing policies of the Planning Scheme.  Any future 

                                                      

1 Refer to Page17 of Clause 21.09-4 

2 Refer to Page 1, Clause 21.09-1 
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development on the subject land will need to respond satisfactorily to its context, including the opportunities 
and constraints of the site.  This is a clear, pre-existing expectation of planning policy, underscored by regard 
to Clause 22.01, which includes extensive objectives and policy requirements of new development land on 
land in the C1Z and MUZs.  The direct residential interface to the west and south is a contextual constraint on 
the scale form and intensity of any new development on the subject land.  Existing policy is clear on the 
expectations of new development at this interface; new development is to be set back to achieve an 
appropriate separation and avoid “detrimental impacts to neighbouring properties by way of building bulk and 
overshadowing and to enable appropriate landscaping treatment to be provided to soften the appearance of 
buildings and works”3. 
 
The residential interface is an existing constraint, which the land to the north (No.888 Doncaster Road) also 
shares.  This property is located in a C1Z, is affected by DDO1 and is subject to the policy provisions of the 
planning scheme, including Clause 22.01.  This example highlights that the provisions of DDO1, along with 
the Commercial 1 Zone provisions and supporting State and local planning policies, already provide the basis 
for the consideration of future redevelopment proposal for land in the Activity Centre, and this approach could 
equally be applied to the subject land.  At this point I should point out that the redevelopment concept for the 
subject land was conceived and refined in the absence of the proposed DDO13.  This demonstrates that the 
DDO13 control is not necessary and that contextually responsive design can be conceived in the absence of 
prescriptive built form controls.  Moreover, this demonstrates that the C1Z and DDO1 controls can provide 
an appropriate framework for the consideration of an alternative proposal for the site, once the land is 
rezoned – if the current proposal for the site cannot proceed for some reason. 
 
In my view, the most appropriate approach is to extend the existing DDO1 provisions to the subject land, 
rather than apply the proposed DDO13 provisions.  In this scenario (and the rezoning of the land to the C1Z), 
the entirety of the Activity Centre will be located within the same zone and built form control.  These controls 
would provide an appropriate basis for a determination in respect of the combined permit application.   
 
If the DDO13 provisions were to be applied to the land, in my view, the drafting of the schedule needs 
refinement.  My opinions on this are, as follows: 

� The wording of the design objectives (Clause 1.0) of DDO13 would benefit from refinement to ensure 
that all stakeholders in the planning process and, in particular, decision making bodies are clear on 
what outcomes are contemplated/sought by the new control.   

� I see no imperative for the use of mandatory controls.  I accept that mandatory controls apply to the 
height of new buildings on the subject land currently, pursuant to DDO8, and that the draft 
Metropolitan Strategy, Plan Melbourne, identifies the potential to use mandatory built form controls in 
NACs.  However, the VPPs are fundamentally a performance, objective based planning framework, 
one which seeks to place discretion in decision makers.  There will be and have been instances where 
mandatory controls are applied to land in activity centres.  In my view, mandatory controls should be 
only be used in exceptional circumstances, justified by sufficiently rigorous strategic work – as 
acknowledged in Plan Melbourne - that conclusively demonstrates that discretionary controls are 
inadequate.  There is no such existing strategic work and accordingly, I am of the view that the use of 
mandatory controls, in this circumstance, is not strategically justified. 

� Refinements to the language surrounding the buildings and works requirements (Clause 2.0) are 
required to ensure a clear and unambiguous distinction between mandatory and discretionary 
requirements, if mandatory requirements are deemed appropriate.  The use of the word “must” needs 
to be replaced with “should”.  I do not share the Council’s concern that this change will dilute the 
provision’s requirements/expectations of new development.  Rather, this subtle change in expression 
makes it clear that discretion is appropriately afforded to decision makers to consider of 
alternatives/variations which are still deemed to represent acceptable planning outcomes. 

  

                                                      
3 Clause 22.01-3, Pg3 
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3.4 Are any other changes required?  

To ensure there is no future confusion in respect of the planning scheme expectations and requirements of 
the subject land, I believe that there is a further change required to the planning scheme provisions. 
 
The rezoning of the land and deletion of the DDO8 provisions from the subject land should be reflected in a 
change to Map 1, Parts 1 and 2 on Pages 15 and 16 of Clause 21.05.  These maps have the subject land 
located within “Precinct 2” which reflects the Policy expectations and the requirements of the existing DDO8 
provisions. 
 
Whether the land is rezoned to Mixed Use or Commercial 1, these maps in the policy should be updated to 
reflect DDO8’s deletion and the different development outcomes encouraged under the new control 
framework. 
 
I do not regard this as a substantive change to the existing planning scheme provisions, rather, a 
consequential one which is ‘good housekeeping’. 
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4.0 THE PLANNING PERMIT 

4.1 Summary of the Development 

The development sought to be authorised by the planning permit in its exhibited form, is best described as a 
mixed use development comprising a supermarket, dwellings and a restaurant/function centre together with 
basement parking and complementary landscaping. 
 
The form and nature of development is explained in detail in the architectural plans prepared by Ascui 
Edwards Architects and supporting explanatory material, but is summarised here as follows: 
 

� The development is generally positioned towards the eastern boundary of the site and the Mitchell 
Street frontage.  The ground level is occupied by a 2,360 square metre supermarket, which occupies 
approx.63 metres of the street frontage.  The remainder of the ground floor features separate entries to 
the dwellings above and restaurant/function centre on the uppermost floor.  The basement car park 
and loading dock (including waste storage areas) entry/exit occupies the northern 16 metres of the 
street frontage.  Above the ground level are three (3) levels of one and two bedroom dwellings (65 in 
total), as well as a restaurant and function centre at Level 4. 

� The land uses are accommodated in a single building constructed to the Mitchell Street boundary, the 
majority of the northern boundary (adjacent to No.888 Doncaster Road) and the section of the western 
boundary which already features an existing boundary wall in this location.  Otherwise the ground level 
is set back between 2.15 metres and 2.44 metres from the western boundary and 3.66 metres from 
the southern boundary, at ground floor. 

� Planned to respond to its differing interface conditions, the building’s setbacks increase at the 
residential interfaces, to achieve a transition in scale to neighbours.  At first floor, a communal 
landscape open space area and terrace increase the separation from the west to a minimum of 
between 4.2 metre and 8.4 metres (to the façade line).  At the higher levels, the façade setbacks 
progressively increase from the south and the west to a minimum of 16 metres and 13.05 metres, 
respectively. 

� A 12-13 metre high ‘street wall’ condition is proposed to Mitchell Street (over three levels).  Levels four 
and five above the street wall are to be set back 3.4 to 4.5 metres from the street, 4.5 to 7 metres from 
the north, 11 to 13 metres from the west and 9.1 to 16 metres from the south.  It will also be 
expressed in a contrasting, yet complementary architectural language. 

� The building and parts of the landscaped setback areas are built above two basement levels which 
together provide 174 car parking spaces, 65 resident bike parking spaces (and a further 8 at street 
level) and resident storage facilities.   

� The building ranges in height from 1 level constructed to part of the western boundary and gradually 
steps up to 5 levels and maximum overall height of approximately 18.75 metres.  

� The building is designed and composed in contemporary architectural language.  They have selected a 
complementary palette of materials and finishes that will contribute to the building’s appearance in this 
Neighbourhood Activity Centre. 

� A landscape concept plan has been prepared to complement the building, interface with the residential 
neighbours and encourage utility of upper level communal open spaces. 

� The building also incorporates a number of ESD initiatives (water recycling, solar energy collection etc) 
that are expected to see the building achieve a 4 Star GreenStar rating. 
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4.2 Key Issues for Consideration 

There has been a voluminous amount of written and other documentary material produced by the various 
stakeholders over the life of this project to date – each expressing opinions (sometimes conflicting and 
sometimes shared) about the development as a whole and individual aspects of it. 
 
While, again, not wishing to be accused of oversimplifying the debate it makes sense, in my opinion, to 
synthesise the opinions about the development and identify the key planning issues that I believe that the 
Panel should consider before formulating its views and recommendations about the development which is 
planned to flow from the changes to the planning scheme proposed by Amendment C95. 
 
I have elected to summarise and discuss the key planning issues under the following headings: 
 

� Whole of Site Design Strategy 
� Quality of the Development 
� Amenity Impacts 

 
 
4.3 Whole of Design Strategy for the Site 

4.3.1 Building Form, Height and Scale 

 
To me, it is quite remarkable that in a time when the community is genuinely trying to grasp the challenges of 
a growing world population that, in Melbourne – a city now growing much faster than originally anticipated in 
Melbourne 2030, we are still having daily and detailed planning debates about the height of buildings in 
activity centres.  This is despite the fact that planning policy, for all its layers and complexities, makes it very 
clear that decision-making needs to be focused on optimising the use of the community’s increasingly scarce 
resources to ensure a sustainable and liveable city.  In doing so, there is a significant role to be played by all 
Activity Centres. 
 
In forming my opinions about the height of this project I was pleasantly surprised when first looking at the 
plans.  I was not surprised by the height of the building or the scale of project, given the site’s size and its 
strategic standing in an Activity Centre.  I was encouraged to see an architectural approach to height and 
setback that will deliver a polite architecture and positive planning outcome for the site. 
 
I am satisfied that the building’s form, height and scale is appropriate to this NAC.  Clause 11.04-2 of the 
planning scheme seeks to ensure that Neighbourhood Activity Centres: 

� Have a mix of uses that meet local convenience needs. 

� Are accessible to a viable user population by walking and cycling. 

� Are accessible by local bus services with public transport links to Principal or Major Activity Centres. 

� Are an important community focal point. 

� Encourage higher density housing in and around Neighbourhood Activity Centres that is designed to fit 
the context and enhances the character of the area while providing a variety of housing options for 
different types of households. 

� Provide for new Neighbourhood Activity Centres in the redevelopment of middle and outer suburbs 
and the development of new growth areas. 

 
I note that there are no specific planning policies and/or requirements in the planning scheme which specify a 
building height requirement for the subject alnd – other than DDO8 which is the amendment purports to 
remove.  I also note that the balance of the NAC, land in a C1Z, is not subject to maximum building height 
requirements.  There is no Structure Plan for the activity centre (as there are for other higher order centres).  
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In this relative vacuum, whether the proposal is of an acceptable form, height and scale requires an 
assessment of the particular context from both a strategic and physical perspective. 
 
I expect it will be common ground amongst most stakeholders that new development can occur at an 
increased scale and intensity in this location.  This is reflected in the community’s acceptance of the DDO8 
provisions affecting land around NACs, which encourages more intensive residential development of 3 
storeys.  More generally, there is an acknowledgement enshrined in the Manningham Planning Scheme that 
there are broader community benefits on offer from more intensive development in and around activity 
centres, including NACs. 
 
The centre’s place within the Metropolitan activity centre hierarchy is relevant – principally in terms of 
understanding the future role and function of the activity centre - but not necessarily determinative in relation 
to the question of building height.  Planning is not (and should not) be that straightforward; a more nuanced 
approach is and should be applied.  I do not endorse the exercise of presupposing building height 
expectations in activity centres, according to the categorisation of the centre or by way of comparison to 
building height expectations in other NACs or even higher order activity centres.  The reality of urban areas is 
that they vary significantly, within regions and across municipalities.  Each activity centre in Manningham is 
different – often for a range of reasons.  Accordingly, what might be possible in one may not be possible in 
another. 
 
In the case of the Jackson Court NAC and the subject land, I do not believe that there is any fundamental 
impediment to the proposition of a five (5) storey building being sited and constructed in the activity centre, 
so long as the design response addresses the scheme’s urban design and environmental enhancement 
policies, fits the context and makes a positive contribution to the character of the area.  Land within this NAC 
is not constrained by any Heritage Overlay controls, has a collection of somewhat disparate 
buildings/architectural styles, a well-connected network of streets, limited direct sensitive interfaces and a 
direct relationship with the nearby Doncaster Reserve.  In my view, it is a centre that has capacity to 
accommodate change that enhances the centre’s opportunities, consolidates its role and function, and 
satisfactory responds to any constraints to achieve an appropriate ‘fit’. 
 
I am satisfied that the proposal has achieved this for the following reasons: 

� The existing scale of development is a starting point and should not be the principal determinant of an 
appropriate built form outcome, otherwise, nothing will change.  The subject land’s strategic context – 
a large site, in a NAC, well serviced by public transport and amenities – supports an appreciable 
change to the scale and intensity of built form within the centre. 

� Generally, I have no reservations about the building’s form, height and scale having regard to its 
strategic candidacy for redevelopment.  While its height might be said to be “getting up there” relative 
to the existing scale of development in the centre, the whole of the development presents itself as a 
medium rise typology.  Initially, some may regard this difference in scale as rather stark – so often the 
case when appreciable change starts to occur.  However, I do not regard the difference in scale as too 
confronting initially and is ameliorated by the considered, articulated expression of form and provision 
of setbacks at the upper levels.  Moreover, will not be out of place when we have the opportunity to 
look back in the years ahead – after all, our city is dynamic and experiencing times of great change. 

� The strategy of a three (3) storey street wall constructed to the frontage (and northern boundary) is a 
sound one, which typifies taller building forms inserted into NACs.  The lower levels of the building are 
highly articulated and expressed as a series of vertical architectural elements that deliver a finer grain to 
the building’s form.  This, combined with the expressed entries to the development, articulate the 
building and is an effective strategy to ensure the building’s presentation to Mitchell Street achieves a 
human scale at the street edge.   

� The upper levels’ setbacks (from the street and side boundaries) assist in diminishing the apparent 
overall scale of building when viewed from within the Activity Centre’s streets and the public car park.  
This is reinforced by a change in architectural expression at the top floor which takes on a more 
horizontal language. 
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� The public realm interface with the site will be dramatically improved.  The generously proportioned 
glazed shop fronts and separate residential/restaurant entries will activate and enhance the 
pedestrians’ experience.  A canopy over the footpath will provide weather protection and a more 
intimate scale at street level. 

 

Figure 11: Render of the proposed development’s Mitchell Street interface 

� As can be seen from the image below, the development’s form, varied setbacks, as well as its 
architectural expression, changes at the southern end of the street interface.  This signals a clear scale 
transition to the adjacent residential area to the south.  In my view, the southern boundary setbacks, 
two storey scale at the building edge and bookend architectural language achieves an appropriate 
scale transition to the residential neighbour.  It will establish a legible form at the entry to the Activity 
Centre, when approaching from the south.  The building will sit comfortably within the existing 
streetscape and broader context.   

 

Figure 12: Render of the southern end of the development’s Mitchell Street frotnage 

� Further, the adjacent property at No.13 Mitchell Street is a candidate for redevelopment for higher 
density residential development.  This is reflected in the application of DDO8 which envisages 
development of 3 storey apartments on the site.  In this future context, I regard the development’s 
transition as one which will sit even more comfortably within the Mitchell Street streetscape and area 
generally. 

 
In summary, I don’t believe that the Panel needs to be concerned about the form, height and scale of this 
development.  It can be reassured that the answers to any reservations it might have about these matters 
can reasonably be found in the policy context; one that identifies Activity Centres as the locations which can 
best accommodate the development needed to house and serve a growing population, and an assessment 
which reveals that the development will not have any unreasonable amenity impacts. 
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4.3.2 The Combination of Land Uses 

 
The proposed development is a genuine mixed use proposition.  The various components have significant 
potential to make a meaningful contribution to the vitality and longer term viability of the activity centre as a 
whole, with attendant benefits to the local community.  The approach is entirely consistent with the 
expectations of relevant State and local planning policies. 
 
Supermarkets play a crucial role in providing for the convenience needs of local communities and in turn, their 
presence underpins and supports other retail and service offerings, particularly in smaller centres that lack 
other major draw cards.  Council has recognised this missing piece and even took action itself 
(unsuccessfully) to deliver a supermarket within the Activity Centre.  The development proposes to a 2,360 
square metre supermarket that will fill this gap in the centre’s convenience retail offering.  The aggregation of 
retail and commercial uses within Activity Centres is a focus of State planning policy, as well as local planning 
policies which emphasis the important convenience role played by NACs in servicing local communities. 
 
The economic impact of the supermarket, including the appropriateness of the supermarket’s size, is 
addressed in specialist evidence.  I am satisfied that the provision of a new supermarket, as proposed, is a 
positive outcome for the centre and local community. 
 
The proposed supermarket will be further complemented by a new and improved restaurant/function centre 
at Level 4 of the building.  Sensibly, the project architect has created a separate entrance lobby and lift core, 
accessed from Mitchell Street.  The restaurant/function centre will complement existing land uses within the 
activity centre and offer a use that is not otherwise provided for.  It will provide customers with a high amenity 
space, which benefits from views to the City skyline and two outdoor terrace areas.  The layout caters for a 
range of different functions, as well as normal dining arrangements.  The flexibility the use will offer will service 
a broad range of community requirements.  Whilst located above the proposed dwellings and adjacent to 
existing dwellings, I am satisfied that this use, in close proximity to dwellings is appropriate and can be 
properly controlled through conditions on any permit, including restricting hours of operation.  The site is and 
has been used for a restaurant/function centre for an extended period of time and whilst I expect that it may 
have caused some modest inconvenience to neighbours, this is inevitable given the context.  I am satisfied 
that the restaurant can be accommodated within the development and that the continued use of the land for 
these purposes is supported by the relevant planning policy context. 
 
The provision of 65 new dwellings within a NAC is also entirely consistent with State and local housing policy 
and urban consolidation objectives noting that: 

� Activity centres are a preferred location for accommodating more intensive residential development 
which will in turn, reduce increasing pressures on established residential areas, fringe areas and 
sensitive environmental areas to accommodate more housing; 

� The subject land is a strategic redevelopment site, as defined by the Clause 16.01, where more 
intensive residential development is encouraged so as to improve housing choice and make better use 
of existing infrastructure; 

� The provision of new, high quality residential accommodation within the activity centre will broaden the 
centre’s land use base and make a significant contribution to housing diversity and choice.  Apartment 
living remains a relative small component of the local housing supply and the mix of dwellings will 
provide alternative forms of housing for smaller households in Manningham. 

� Dwelling will be orientated over the centre’s public parking areas and streets, establishing a land use 
which will have a night time presence and surveillance, improving public safety. 

� The new dwellings will deliver more sustainable housing, which improves energy and water efficiency. 
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4.4 Quality of the Development 

My observations about key aspects of the design have taken account of guidance set out at Clause 15.01 of 
the Planning Scheme and are summarised as follows: 
 
4.4.1 Architecture 

 
There is no doubt that the project’s architecture is contemporary or “of its time” – an approach which is 
gathering momentum after many years of historicism so hated by the design profession. 
 
This development will be viewed very much ‘in the round’.  For most, views to the building will be from within 
the Activity Centre but others will appreciate the building from the south, looking north along Mitchell Street 
as well as within the Doncaster Road environs.  This has been acknowledged in the design, ensuring that 
whilst the differing interfaces receive a subtly different expression, all speak to one another through a 
common architectural language. 
 
The building’s palette of external materials and finishes is a very good one and responds politely to its 
context.  The variety of materials and in particular colours reflects the palette found in the locality, adapted in 
a contemporary and restrained manner.  Contrasting colours are used to accentuate the depth of physical 
articulation of the object.  Garish colours are avoided.  Little details, such as the timber façade cladding at the 
southern end of the building, acknowledge the transition to the adjacent residential area and create a 
warmth/domestic quality.  The decorative screen covering the supermarket plant, above the car park 
entrance, is further evidence that the project architects have paid careful attention to the building’s design 
quality.  
 
I am satisfied that the architectural quality of the proposal is consistent with the planning scheme’s 
expectations and that the proposal will make a positive contribution to the character of the area, one which 
will withstand the test of time. 
 
4.4.2 Landscape 

 
MEMLA has prepared a landscape concept plan which I consider provides a good sense of how the 
project’s landscaped areas will look on completion.  The common space ‘podium’ will offer users with an 
alternative to private balconies and an attractive outlook from most west and north facing apartments.  The 
elevated planting areas at Level 1 will also make a contribution to the broader landscape character and 
soften views of the building from the adjacent residential area.  While it is easy to be sceptical about these 
landscaped area’s ability to grow above building levels below, there are many examples (in Melbourne) where 
landscapes grow and thrive over buildings and provide popular places for interaction.   
 

 

Figure 13: Render of the landscaped communal area at Level 1 
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At the exterior of the building, the ground level planting at the interfaces with the adjacent dwellings will play a 
role in softening aspects to the building.  From my observations, landscaping along the site’s interface, on the 
neighbours’ side of the fence is reasonably limited – it’s not an obvious or defining characteristic of the 
existing context and one which some neighbours make a limited contribution to. 
 
At ground level, the opportunities for landscaping are not extensive – which is no surprise given the site’s 
Activity Centre context and imperatives to use land efficiently.  Notwithstanding, the building’s setbacks from 
the south (3.6 metres wide) and west (between 2.15 and 2.44 metres) provide good opportunities to 
establish an in-ground landscape zone, mostly clear of the basement below. 
 
I am satisfied that the setbacks are sufficient to enable the plantings to establish and equally confident that, 
with an appropriate maintenance regime, these plantings will over time, provide an attractive buffer between 
the development and adjacent dwelling. 
 
4.4.3 Internal amenity 

 
The proposed dwellings achieve a high standard of internal amenity for future occupants, a consideration so 
often overlooked where there is so much focus on other matters: 

� All benefit from the amenity value of being located within a NAC, with attendant access to services, 
facilities, public transport and open space. 

� All dwellings have an external aspect with very limited instances of dwellings orientated directly to 
another within the development, or sole aspect to the south. 

� Views from the upper levels of the development (including the restaurant) towards the Dandenongs and 
back towards Doncaster Hill and the Melbourne CBD have a high amenity value. 

� The main living areas and all bedrooms have access to natural daylight and ventilation for comfortable 
and enjoyable living.   

� There are no borrowed light bedrooms. 

� Balconies are of an appropriate size and dimension to meet the recreational needs of future occupants, 
supplemented by access to the development’s communal area at Level1. 

 
4.4.4  ESD measures 

 
The development includes a range of ESD measures consistent with planning objectives aimed at 
encouraging communities to live more sustainably.   
 
Minimising adverse impacts on the environment through the careful administration of land use and 
development is one of the keys components of current State and Local planning policy objectives.  
‘Sustainability’ presents a range of challenges for the wider community and the implementation of 
Environmentally Sustainable Design (ESD) initiatives is considered to be a key tool by which these challenges 
are to be confronted and addressed. 
 
From a first principles perspective, the proposal’s greatest contribution to sustainability objectives is 
maximising the efficient use of existing zoned urban land, within a NAC, serviced by public transport and 
various high amenity offerings.  The provision of a convenience supermarket and restaurant/function centre in 
the NAC furthers the aggregation of commercial activities.  It does so in a location with an immediate 
residential catchment that will increase the potential for people to visit the centre on foot, by bike and/or 
public transport and in turn reduce dependence on private motor vehicle trips.  Accommodating 65 new 
households in this location is a far more sustainable outcome than 65 new dwellings, on the urban fringe, 
where there are limited services, infrastructure and community facilities.  Melbourne cannot afford to 
squander quality redevelopment opportunities in urban areas anymore if, as a community, we are genuinely 
committed to the notion of developing a more sustainable and liveable city.   
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In the same breath, I do not want to diminish the project’s more discernible/tangible ESD benefits.  Achieving 
a 4 star GreenStar rating represents a quality sustainability outcome for the development.  The design of the 
dwellings achieves a 28% reduction in greenhouse gas emissions through, among other things, the provision 
of central solar gas boosted system.  A 30% reduction in mains water usage will also be achieved. 
 
The Panel can be satisfied that the development is a sustainable one, which will enhance liveability as 
envisaged by policy.  The ESD features of the building are more than satisfactory and exceed minimum 
regulatory requirements. 
 
 
4.4.5 Housing Mix and Diversity  

 
Housing diversity, choice and affordability is perhaps more relevant today than at any other time in our 
history.  As the community realises the benefits of living close to public transport and accessible centres of 
community activity and land resources become scarcer, dwelling prices have risen.  For many, especially 
young adults and those on more modest incomes, securing a home is increasingly out of reach. 
 
The vast majority of dwellings proposed are 2 bedroom dwellings (two one bedroom dwellings proposed).  
Nevertheless, a diversity of dwelling locations, layouts and orientations provide choice for future purchasers 
and are clearly targeted at smaller households, consistent with long standing demographic shifts towards 
smaller household sizes.  This ensures that all sectors of the housing market are catered for; an increasingly 
important society wide issue, underscored by an ageing population requiring new forms of housing that suit 
their needs. 
 
Larger households in the Manningham area continue have many viable choices within the traditional housing 
market – the dominant housing type in the local market.   
 
Diversity is a necessary feature of the housing market, in my view, best achieved across the whole of the 
market and not necessarily within individual developments. 
 
 
4.5 Amenity Impacts 

It has been contended that the development has a number of amenity impacts which are best summarised 
as relating to visual bulk, overlooking, overshadowing, noise and traffic and parking.  My opinions about these 
matters as expressed as follows: 
 
4.5.1 Visual Bulk 

 
Setting aside the wider debate about the appropriateness of building height on this site (and which has been 
discussed in preceding sections of this report), I am satisfied that the building’s siting and expression is 
generally sound. 
 

� The form, scale and composition of the building at the western and southern interfaces deftly respond 
to the challenges that inevitably arise at the residential edge of an Activity Centre.  The envelope of the 
development is sculpted away from the western and southern interface, with setbacks increasing as 
the height of the building increases.  This is a sound design principle for this context, one which is 
further refined by the project architect’s careful attention to expressing, articulating and emphasising 
the setbacks as they increase with material and colour changes.   

� Above ground level, physical separation is generally achieved by pushing the building form towards the 
Mitchell Street and northern boundary interfaces, away from the residential neighbours and the 
provision of a communal podium area and terraces to the first floor dwellings to mediate this transition.   
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� As the various east-west sections through the building illustrate, the development’s envelop is largely 
contained within the side and rear boundary setback profile contemplated by Standard B17 of 
ResCode.  Whilst not strictly applicable to the development, I view this standard as useful guide to 
measure the development’s response to the sensitive residential edges of the site. 

� The most notable non-compliance with the B17 standard is the parapet of Level 3 towards the 
northern end of the site adjacent to the western boundary, opposite No.2/4 Elizabeth Street.  This is 
largely because the land falls away (to the north) in this location.  At the same level, further south, the 
building form sits within the B17 envelope.   

� In my assessment, the visual impact of the development on the dwellings at Nos.2/4, 2/6, 2/12 and 
14A Elizabeth Street is largely mitigated by the close proximity of these dwellings (and their respective 
secluded private open spaces) to the subject land’s western boundary.  Due to the limited depth 
between the boundary and the rear wall of these dwellings (as well as some extensive covered areas), 
the boundary fence/wall, proposed landscaping in the development’s ground level setback and siting 
of the lower levels, the development will almost entirely obscure the ability to see the development’s 
upper levels.  This is illustrated in the below 3D images.   

 

 

Figure 14: Render view from rear of 2/4 Elizabeth Street 

 

 

Figure 15: Render view from rear of 2/6 Elizabeth Street 

 

� Nos.8 and 10 Elizabeth Street feature single dwellings, set back approx. 14 metres from the boundary.  
These dwellings’ secluded private open space, trees and outbuildings, occupy the interface.  Here, the 
development’s form generally accommodates the greatest setbacks to provide what I regard as an 
entirely appropriate massing and built form outcome, at the edge of a NAC.  These generous setbacks, 
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the outbuildings and landscaping, as well as proposed landscaping on the subject land will 
satisfactorily ameliorate the visual impact of the development to an acceptable level, with one 
exception.  The 1.7 metre high privacy screen to the western edge of Apartment 1.03, set back 2.44 
metres from the rear boundary of No.10 Elizabeth Street, is too imposing on the adjacent backyard, in 
my view.  The western balcony should be deleted and the privacy screen removed.  This change will 
remove a taller component that is closer to the neighbouring backyard, enabling the benefit of the 4.2 
metre setback to the façade to be fully appreciated.  It will not compromise the dwelling’s amenity.  
This apartment will still be provided with a 22 square metre, north facing balcony.  The west facing 
bedroom windows should be screened in accordance with Standard B22 of ResCode, to avoid any 
direct overlooking of the neighbouring yard. 

� The southern interface with No.13 Mitchell Street features a similar terracing of setbacks to provide a 
transition in scale to the existing single storey dwelling and its secluded private open space.  A 3.66 
metre setback at ground and first floor levels will enable the planting of 13 Weeping Lily Pillys (to have a 
mature height of 5 to 10 metres).  These plantings will provide an effective landscape buffer at the 
interface and soften/filter views of the development.  Further, the building’s upper levels setbacks and 
expression of materials and finishes has, for the most part, ensured that adverse visual impacts on the 
amenity of the dwelling are avoided.  I believe that there is one exception to this.  The white, two storey 
rendered wall adjacent to the back yard of No.13 serves to emphasise the scale of the building’s lower 
levels.  In my view, the materiality of the ground and first floor level should be extended across the 
southern elevation to the southwest corner.  This composition will be more effective in breaking down 
the building’s scale and achieve a more visually recessive form adjacent to the dwelling’s backyard, as 
demonstrated in the below figure. 

 

 

Figure 16: Render view of development from rear of No.13 Mitchell Street – incorporating recommended material change 

 
Subject to adoption of the refinements I have identified above, I am satisfied that the development will not 
having an adverse visual impacts on the amenity of properties adjoining the subject land. 
 
4.5.2 Overlooking  

 
For at least the last decade, it has been widely understood that overlooking as a potential amenity impact 
needs to be assessed having regard to closer views, that is, those within a radius of 9 metres.  My 
assessment of the plans reveals: 

� While the development has many outward facing windows those positioned within 9 metres of any 
neighbouring private open space or habitable room windows have been (or can be) screened to 
comply with ResCode Standard B22.  This screening takes the form of either fixed privacy screens to a 
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height of 1.7 metres above finished floor level, highlight windows (with a sill height 1.7 metres above 
finished floor level) or opaque glazing.   

� Only a small number of dwellings have their primary living area and/or full width of balcony screened.  
This is a function of the careful attention given to the placing of habitable room windows and balconies, 
relative to adjacent dwellings and dwellings within the development.  In my view, this reinforces the 
quality of the design and its response to its context. 

� From another perspective, the number of outward facing windows provides for and encourages wider 
public surveillance of the street and farther afield, the activity centre’s public areas – a very positive 
outcome of the development and an approach which is encouraged by planning policy. 

� Within the development, there will inevitably be opportunities for overlooking between apartments 
although the design incorporates widely used techniques to provide visual privacy between adjacent 
apartments at the same level.  I am therefore satisfied that the development provides a degree of 
privacy between dwellings that is commensurate with residential living at the scale, and in the format, 
proposed. 

 
4.5.3 Overshadowing 

 
The Guidelines for Higher Density Housing do not have a specific test for overshadowing and inevitably 
encourage overshadowing assessments to have regard for the ResCode requirements as appropriate.  
Having reviewed the shadow diagrams (22 September) which have been prepared for the development it is 
apparent that: 

� Building height and setbacks at the western and southern sides of the development is such that the 
development will not cast unreasonable levels of shadows to neighbouring properties between 9am 
and 3:00pm.   

� The dwellings most obviously affected by the increase in shadows are Nos 2/4, 2/6, 2/12 and 14A 
Elizabeth Street.  All have small open space areas, two are partially covered (by Laser Lite roofing) and 
already largely overshadowed by existing buildings/fences.  The development will cast additional 
shadows to these areas between the hours of 9am to 11am and in this respect, the development does 
not satisfy the relevant ResCode standard (B21).  Beyond 11am, all these dwellings receive sunlight to 
their secluded private open space, though this progressively reduces into the afternoon hours as the 
dwellings themselves overshadow the secluded private open space.   

On balance, I am satisfied that the departure from the ResCode standard does not offend the relevant 
objective; “To ensure buildings do not significantly overshadow existing secluded private open 
space”.  These existing dwellings have small open spaces that have been largely compromised (in 
terms of solar access – as distinct from daylight) by the design and siting of new dwellings to the rear of 
sites, the placement of the open spaces and the covering in part of the open spaces.  In the context of 
these considerations, the development’s shadows are modest and not unreasonable, in my view.  
Moreover, consistent with the relevant decision guidelines, the design response has taken reasonable 
steps to minimise its shadow impacts.  Existing sunlight penetration to the secluded private open 
spaces has been largely compromised by the limited setback, close proximity of the existing dwellings 
and covering with roofed pergolas.  The areas in question receive most of the available sunlight after 
11am and into the afternoon and I do not believe the reduction in available sunlight in the morning 
hours will compromise the use of the existing secluded private open space.   

Lastly, the existing dwellings in question sit at the edge of an activity centre and are subject to an 
existing DDO which contemplates increases in residential densities through more intensive 
development.  Given the physical and strategic context, I do not regard the non-compliance with the 
ResCode standard as unreasonable or excessive. 

� The shadows cast to the dwelling to the south will increase, however, not to an unreasonable extent.  
Compliance with Standard B21 is achieved. 
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� Afternoon shadows principally fall to the road surface and footpath of Mitchell Street and not to areas 
of secluded private open spaces. 

 
4.5.4  Noise Impacts 

 
Noise impacts are regularly a concern raised in respect of new development, even more so at the interface 
between residential areas and activity centres.  Noise is an inevitable consequence of living in urban areas, 
particularly in an urban area which policy identifies as a preferred location for more intensive development. 
 
I expect that, from time to time, there are some pre-existing noise impacts flowing from the 
restaurant/function centre use on the site.  This would include general noise generated by customers arriving 
and departing the premises, congregating outside while smoking, vehicles using the at grade car parking, as 
well as operational noise associated with the Back of House facilities, plant and equipment etc. 
 
Noise impacts are principally controlled through compliance with the State Environmental Protection Policies 
(SEPP).  I note that the application was accompanied by a report from an Acoustic Consultant, which 
identifies the level of background noise, the development’s potential noise sources and impacts.  This report 
makes recommendations in respect of how the proposed use and development’s noise impacts can be 
mitigated.  I note that the draft permit requires the report’s recommendations regarding attenuation measures 
to be incorporated into the development and I support this approach. 
 
More generally, I believe that the design response has sought to mitigate noise impacts on residential 
neighbours by: 

� Siting and orientating the supermarket and restaurant/function centre principally to the Mitchell Street 
interface; 

� Internalising the development’s car parking, loading and unloading activities within the building and 
concentrating access/loading entry to the northern end of Mitchell Street; 

� Incorporating acoustic attenuation measures where required (e.g. void to the northwest corner of the 
loading dock; 

� Providing a centralised plant platform on the roof, set back approx. 20 metres from the nearest 
adjoining residential neighbour which I expect will incorporate any acoustic attenuation required to 
satisfy the relevant SEPPN-1 requirements. 

 
The restaurant’s terraces are a potential noise source.  In an activity centre context, I believe it’s important to 
provide some outdoor areas associated with food and drink premises, to enhance the amenity and 
experience of hospitality uses and, in a practical sense, provide an area for smokers.  Some noise and activity 
associated with these use will add to the vibrancy, activity and vitality of the Activity Centre.  Whilst the 
terraces will generate noise, I do not regard the potential for noise to be unreasonable, given the size of the 
terraces and subject to the imposition of appropriate controls on their use, particularly during more sensitive 
times of the day/night.  Moreover, I note that the closest residents to the restaurant - and those who will likely 
be the most directly affected by noise from these terraces - will be residents of the dwellings below. 
 
In summary, I am satisfied that the proposed development will not have any unreasonable noise impacts on 
neighbouring residents.   
 
4.5.5 Traffic, Parking and Access 

    
Matters of traffic and car parking are the subject of specialised evidence but from a more general planning 
perspective I make the following observations about the proposal: 

� The development is providing appropriately for its anticipated parking demand in two, easy to navigate 
basement levels.  Waiving of some supply has been based on empirical considerations and policy that 
is aimed at reducing the community’s reliance on private motor vehicles, minimising traffic congestion 
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and promoting greater use of alternatives such as walking and cycling, as well as public transport 
which will encourage system improvements. 

� Parking is concealed and includes a number of opportunities for connection to the ground and higher 
levels of the development.  The strategy for visitor parking shared with retail customers and on street is 
sound and consistent with the approach adopted across many of Melbourne’s activity centres. 

� Vehicle access to the development (both for parking and loading/unloading) has been concentrated to 
the northern end of the site, whilst achieving an appropriate physical separation from the intersection of 
Doncaster Road and Mitchell Street.  This will also enable the removal of the plethora of existing 
crossovers along the site’s extensive frontage to Mitchell Street. 

� The loading dock entry and car park entry will readily identifiable and this will minimise the potential for 
conflicts.  However, I believe that it would appropriate to relocate the eight (8) proposed 
customer/visitor bicycle parking spaces from the loading dock entry.  There are potential safety 
implications of having cyclist and delivery vehicles interacting in this spaces and this needs to be 
remedied.  In my view, these bicycle spaces should be accommodate on-street, between any street 
tree plantings.  That way they can be utilised by anyone visiting the activity centre. 

� That there will be an identifiable change to the traffic characteristics of the street but to an extent which 
has been identified as being within the environmental capacity of the street. 
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5.0 RECOMMENDATIONS IN RESPECT OF THE EXHIBITED DRAFT 
PERMIT 

Having reviewed the development I now make comments on the draft permit as follows: 

� Condition 1 of the permit should be amended to require: 

− deletion of Condition 1.1; 

− add conditions requiring the deletion of Apartment 1.03’s balcony and screening of west facing 
bedroom windows; and 

− replace Condition 1.6 with a new condition requiring changes to the materials and finishes of the 
ground and first floor level, on the southern elevation adjacent to the rear of no.13 Mitchell Street in 
accordance with my recommendation. 

� The landscape plan referred to in Condition 11 updated to reflect the revised Landscape Plan prepared 
by MEMLA for the Panel hearing. 

� Delete the requirement in Condition 31 that all loading be undertaken behind a closed roller door at all 
times.  In my view, this an impractical and unrealistic expectation particularly in an activity centre 
context. 

� Delete Condition 48 which imposes a Section 173 Agreement on the land, requires the ground floor of 
any building be used for a supermarket with at least 1300 square metres of leaseable floor area.  I do 
not believe that this is agreement is necessary or appropriate.  Moreover, it has the potential to be 
entirely impractical if, in the future, a supermarket is not viable.  The planning controls will provide a 
proper and satisfactory framework for controlling the future use and development of the land. 

 
DDDDeclarationeclarationeclarationeclaration    

 
In coming to these conclusions, I have made all the inquiries that I believe are desirable and appropriate and 
no matters of significance which I regard as relevant have, to my knowledge, been withheld from the Tribunal. 
 

 
 
Hugh W Smyth 
BAppSci(Planning), MVPELA 
21 April 2014 
 

 

About the Author… 
 
Hugh Smyth has a BAppSci (Planning) from RMIT, is a member of the Victorian Planning and Environmental 
Law Association (VEPLA) and has been practicing as a town planner since 2004.  During this time he has 
held various positions with SJB Planning and has been a director since 2012.  He has had considerable 
experience in the assessment of strategic and statutory planning projects and appears as a witness in 
planning matters before VCAT. 
 



 

34/34 

SJB Planning 

SJB Planning Pty Ltd  ACN 007 427 554 
 

5
5
2
4
5
5
_
P
a
n
e
l_
E
vi
d
e
n
c
e
 

SJB Planning has assisted the Proponent with its plans to develop the subject land, though Hugh has not 
been part of the process which has been managed by others in his office as just one part of a large project 
team which has included many specialist consultants. 
 
His introduction to this project came in early April 2014 when he was asked by the Proponent’s solicitors to 
review the combined amendment documentation (and the material generated by it as it has proceeded 
through the statutory process) with the intention that his thoughts and opinions be conveyed in a written 
report to the Independent Panel appointed to consider the amendment and submissions that have been 
received in response to public notification. 
 
This report has been written by Hugh and summarises his honestly held opinions about the development. 
 


