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7. RESTRICTIVE COVENANTS - POLICY POSITION  

Manager City Strategy: Susan Price   
General Manager Sustainable Future: Karen Watson        

 

PURPOSE 
The purpose of this report is for Council to consider a policy position on requests to remove 
or vary restrictive covenants (covenant) via a Planning Scheme Amendment.   

BACKGROUND 
At its meeting on 27 October 2014, Council considered a written request from the owners of 
909, 911 and 913 Dandenong Road, Malvern East to remove two covenants (included on the 
titles for these properties) via a Planning Scheme Amendment. Both covenants restrict 
development of the land to either one or two dwellings. 

The land at 909, 911 and 913 Dandenong Road, Malvern East is in the Residential Growth 
Zone (GRZ).  

At this meeting, Council resolved to apply to the Minister for Planning to obtain authorisation 
to prepare Planning Scheme Amendment C207 to remove the covenants. This resolution is 
subject to a formal agreement between the owners to cover the cost of preparation of the 
Amendment including notification, exhibition and any subsequent Panel Hearing costs. At the 
time of this report, a formal agreement has not yet been reached however discussions have 
substantially progressed. Council also resolved to request the preparation of a report 
outlining policy criteria for the consideration of future requests (before any further requests 
are considered).  

Restrictive Covenants  
A covenant is a private written agreement between landowners to restrict the use or 
development of land for the benefit of other land. Council is not involved (at any stage) in the 
preparation of covenants.  

Covenants are most commonly applied when an owner subdivides land and wishes to apply 
some restrictions on the future use or development of the land.  

There are no legislative rules about what matters may be included in a covenant, as a result 
the terms are often complex and must be individually interpreted. Advice from a legal 
practitioner or property law professional who is experienced in dealing with covenants is 
often necessary to understand the terms of a covenant.   

Most covenants do not have an expiry and remain on the title until removed, however, the 
application of more recent covenants include a sunset clause.  

There are three main ways to remove or vary a covenant: 

1. By applying to the Supreme Court for an order under Section 84 of the Property Law 
Act 1958. 

2. By amending the planning scheme under Part 3 of the Planning and Environment Act 
1987. 

3. By applying for a planning permit under Part 4 of the Planning and Environment Act 
1987. 

In the last 5 years, Council has received 41 planning permit applications to remove or vary a 
covenant, of which 51% were issued (refer Table 1).  
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Table 1: 
Planning Permits to Remove or Vary a Covenant since September 2010 

No. of Planning 
Permits lodged  

No. Issued No. Refused No. Appealed at 
VCAT 

No. Withdrawn 

41 21 7 4 5 

In accordance with Section 60(5) of the Planning and Environment Act 1987 Council must 
not grant a permit which allows the removal or variation of a restriction, unless it is satisfied 
that the owner of any land benefited by the restriction will be unlikely to suffer any detriment 
of any kind (including any perceived detriment) as a consequence. As such, Council Officers 
are unlikely to issue a planning permit that has received objection/s. 

Landowners often request that Council prepare a Planning Scheme Amendment to remove 
or vary a covenant when a planning permit has already been sought (and refused by Council 
or VCAT). Unlike the planning permit process, the Amendment process does not require the 
unanimous agreement with the beneficiaries on the removal or variation of a covenant. In this 
process, the assessment is made according to ordinary planning principles.  

Removing or varying a covenant via a Planning Scheme Amendment can be a lengthy and 
unpredictable process, requiring both the support of Council and the Minister for Planning.   

Councils do not usually support the removal or variance of covenants via the planning 
scheme at the request of the owner, unless other significant changes to the planning scheme 
(such as rezoning of the land) are also proposed. Table 2 lists the number of covenants 
removed or varied by other Councils since the year 2000.  

Table 2:  
Council No. of Covenants Removed or Varied via a Planning Scheme Amendment since 

2000 

Yarra 0 

Boroondara 2 

Moreland 3 

Maribyrnong 0 

Port Phillip 3 

Previous Amendment Requests  
In the last two decades there has been twenty Amendments to the Stonnington Planning 
Scheme to remove or vary a covenant approved, with the last Amendment approved in 2005 
(Amendment C23 - 293 Tooronga Road, Glen Iris). Fifteen of the twenty Amendments were 
approved pre-2000 and combined with a permit application. Council considered each 
Amendment on a case-by-case basis.  

Since 2005, Council has generally resolved to not remove or vary a covenant via the 
planning scheme following requests, as the overall strategic justification has not warranted 
intervening in private property rights (that can be addressed through other avenues such as 
the Supreme Court).   

However, there have been significant changes to the Victorian Planning System by way of 
the introduction of the new residential zones, which requires a re-evaluation of Council’s 
approach to considering requests.  

Since the application of the new zones, Council Officers have received a number of requests 
from landowners to remove or vary a covenant - most commonly one that prevents the 
construction of more than one dwelling on a parcel of land. A new policy position will assist in 
the future decision-making process and provide consistent advice to the community. 
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Amendment C187 – New Residential Zones  
Notice of the Minister for Planning’s approval of the Amendment C187 - New Residential 
Zones was published in the Victoria Government Gazette on 19 June 2014. 

Following consultation, Council applied the residential zones directing residential growth to 
existing activity centres and areas close to some main roads, public transport routes and 
railway stations. The intent of this was to allow for continued sustainable growth and greater 
clarity of where growth could be supported. 

The location of covenants was not considered during the preparation of Amendment C187 
and covenants continue to apply regardless of the application of the reformed zones.  

The exact number of covenants within the City of Stonnington is unknown as they were 
prepared independently of Council. Furthermore, the process of identifying benefited land is 
complex as a registered covenant is recorded on the title of the burdened land but is not 
recorded on the title of benefiting land. If the benefited land has been subdivided and re-
subdivided, it is necessary to search the original plan of subdivision and earlier titles to 
identify the benefited owners.  

DISCUSSION 
Since the introduction of the reformed residential zones via Amendment C187, the existence 
of some single dwelling covenants appear to conflict with the broad strategic directions 
contained within the planning scheme regarding density and development.   

The purpose of the Residential Growth Zone (RGZ) among others is to provide housing at 
increased densities in buildings up to and including four storey buildings. Covenants that 
restrict development to one dwelling on a lot can limit development which may appear to 
conflict with the purpose of the RGZ and ultimately the objectives contained within the State 
and Local Planning Policy Frameworks.  

However, the Planning Scheme amendment process generally requires consideration of a 
broad range of strategic issues and involves balancing competing policy objectives to 
achieve net community benefit.  

It is considered that for Council to intervene in such legal matters and private proprietary 
rights there would need to be substantial and overriding benefit to the general community.   

Key issues 
There are significant financial and resource implications associated with Council assessing 
each request from a landowner to remove or vary a covenant via a Planning Scheme 
Amendment. The consideration of requests is not currently included on City Strategy’s work 
program, which reflects Council priorities. Additional resources (legal advice and contractor 
assistance) are likely to be required to process requests. 

The consideration of a request by Council Officers is a lengthy process. Prior to preparing an 
Amendment to the Planning Scheme, Council must consider on a case-by-case basis 
whether: 

The Amendment would further the objectives of planning in Victoria. 

There will be a net community benefit.  

The Ministers Directions, the planning provisions, Municipal Strategic Statement, 
strategic plans, policy statements or guidelines in the Stonnington Planning Scheme. 

Whether the removal of the covenant would give rise to a detrimental impact on the 
amenity of the surrounding area. 

Whether the removal of the covenant creates an undesirable precedent. 
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It is also important for Council to determine the practical benefits of the covenant. Covenants 
have and continue to play an important role in the ongoing management of the use and 
development of land in the municipality.  

Should an Amendment be considered appropriate, Council is required to identify and notify 
all the beneficiaries of the covenant. This can be a complex process and a legal opinion as to 
those properties, which do and do not benefit from a subdivision will be necessary.  

If Council receives any submissions from the beneficiaries the merits of the Amendment 
would then be rigorously tested at Planning Panels Victoria.  

Due to the complexity of removing or varying covenants via the  
Planning Scheme, the most appropriate avenues for landowners is to either remove or vary a 
covenant by applying for a planning permit or applying to the Supreme Court. These avenues 
are the most commonly used in Victoria.  

Policy Position  
Given the above it is not considered appropriate for Council to prepare a policy to provide 
circumstances in which applicants use the planning scheme as a tool to circumvent common 
property law rights of benefitted landowners. 

Council will not consider further requests to vary or remove restrictive covenants via the 
Planning Scheme.   

POLICY IMPLICATIONS 
The proposed policy position is consistent with the following Council Plan (2013-2017) 
strategy, which states that Council should: 

‘Ensure that resources are used efficiently and effectively and that services are provided in 
accordance with best value principles in order to meet the needs of the community.’ 

FINANCIAL AND RESOURCES IMPLICATIONS 
An Amendment to remove or vary covenant will increase the administrative and financial 
burden to Council.  The requests would fall outside the work program for the unit and 
additional resources may have to be engaged to continue to process requests. 

LEGAL ADVICE & IMPLICATIONS 
Should Council decide not to support an Amendment to remove or vary a covenant, there is 
no right of review of a Council’s decision.  

If Council chooses not to support an Amendment, the owners of burdened land can pursue 
alternative methods for the removal of a covenant either via a Planning Scheme Amendment 
or Application with the Supreme Court.   

CONCLUSION 
Covenants are a private written agreement between landowners to restrict the use or 
development of land for the benefit of other land. Councils are not responsible for preparing 
and writing covenants – they are a private treaty. 

The terms of a covenant are often complex and must be individually interpreted. Furthermore 
identifying who benefits from a covenant can be a lengthy process.  

Officers have developed a policy position on the consideration of requests to remove or vary 
covenants via the Planning Scheme.  

It is considered that there are more appropriate avenues for landowners to seek the removal 
or variation of a covenant.  

GerhardC
Highlight

GerhardC
Highlight

GerhardC
Highlight

GerhardC
Highlight



GENERAL BUSINESS 
19 OCTOBER 2015 

Page 93 

Council should not consider further requests to vary or remove restrictive covenants via the 
planning scheme.  

HUMAN RIGHTS CONSIDERATION 
This recommendation complies with the Victorian Charter of Human Rights and 
Responsibilities Act 2006. 
 
 

  
 

RECOMMENDATION 
That Council adopts the policy position on consideration of restrictive covenants 
contained in this report. 
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